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S-2372.1

SUBSTI TUTE SENATE BI LL 5018

St ate of WAshi ngt on 60t h Legi sl ature 2007 Regul ar Session

By Senate Commttee on Judiciary (originally sponsored by Senators
Jacobsen, Kline and Roach)

READ FI RST TI ME 02/ 28/ 07.

AN ACT Rel ating to guardi anship roles; and anmendi ng RCW 11. 88. 010
and 11.88. 090.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW11.88.010 and 2005 ¢ 236 s 3 are each anended to read
as follows:

(1) The superior court of each county shall have power to appoi nt
guardi ans for the persons and/or estates of incapacitated persons, and
guardians for the estates of nonresidents of the state who have
property in the county needing care and attention.

(a) For purposes of this chapter, a person may be deened
incapacitated as to person when the superior court determnes the
individual has a significant risk of personal harm based upon a
denonstrated inability to adequately provide for nutrition, health
housi ng, or physical safety.

(b) For purposes of this chapter, a person may be deened
incapacitated as to the person's estate when the superior court
determines the individual is at significant risk of financial harm
based upon a denonstrated inability to adequately nanage property or
financial affairs.
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(c) A determnation of incapacity is a legal not a nedical
deci si on, based upon a denonstration of managenent insufficiencies over
time in the area of person or estate. Age, eccentricity, poverty, or
medi cal di agnosis al one shall not be sufficient to justify a finding of
i ncapaci ty.

(d) A person may al so be determ ned incapacitated if he or she is
under the age of majority as defined in RCW 26. 28. 010.

(e) For purposes of giving informed consent for health care
pursuant to RCW 7.70.050 and 7.70.065, an "inconpetent" person is any
person who is (i) inconpetent by reason of nental illness,
devel opnmental disability, senility, habitual drunkenness, excessive use
of drugs, or other nental incapacity, of either managing his or her
property or <caring for hinself or herself, or both, or (ii)
i ncapacitated as defined in (a), (b), or (d) of this subsection.

(f) For purposes of the ternms "inconpetent," "disabled,” or "not
legally conpetent,"” as those terns are used in the Revised Code of
Washi ngton to apply to persons incapacitated under this chapter, those
ternms shall be interpreted to nean "incapacitated" persons for purposes
of this chapter.

(2) The superior court for each county shall have power to appoint
limted guardians for the persons and estates, or either thereof, of
i ncapaci tated persons, who by reason of their incapacity have need for
protection and assistance, but who are capable of nanaging sone of
their personal and financial affairs. After considering all evidence
presented as a result of such investigation, the court shall inpose, by
order, only such specific I|imtations and restrictions on an
i ncapacitated person to be placed under a limted guardi anship as the
court finds necessary for such person's protection and assi stance. A
person shall not be presuned to be incapacitated nor shall a person
| ose any legal rights or suffer any legal disabilities as the result of
being placed under a limted guardi anship, except as to those rights
and disabilities specifically set forth in the court order establishing
such a imted guardianship. |In addition, the court order shall state
the period of time for which it shall be applicable.

(3) Venue for petitions for guardianship or limted guardi anship
shall lie in the county wherein the alleged incapacitated person is
domciled, or if such person resides in a facility supported in whole
or in part by local, state, or federal funding sources, in either the
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county where the facility is |located, the county of domicile prior to
residence in the supported facility, or the county where a parent or
spouse of the alleged incapacitated person is domcil ed.

If the alleged incapacitated person's residency has changed within
one year of the filing of the petition, any interested person nmay nove
for a change of venue for any proceedi ngs seeking the appointnent of a
guardian or a |imted guardian under this chapter to the county of the
al | eged i ncapacitated person's |ast place of residence of one year or
nore. The notion shall be granted when it appears to the court that
such venue would be in the best interests of the alleged incapacitated
person and would pronbte nore conplete consideration of all relevant
matters.

(4) Under RCW 11.94.010, a principal may nom nate, by a durable
power of attorney, the guardian or limted guardian of his or her
estate or person for consideration by the court if guardianship
proceedings for the principal's person or estate are thereafter
commenced. The court shall make its appointnment in accordance with the
principal's nost recent nomnation in a durable power of attorney
except for good cause or disqualification.

(5) Inposition of a guardianship for an incapacitated person shal
not result in the loss of the right to vote unless the court determ nes
that the person is inconpetent for purposes of rationally exercising
the franchise in that the individual |acks the capacity to understand
the nature and effect of voting such that she or he cannot nmake an
i ndi vi dual choi ce. The court order establishing guardi anship shal
specify whether or not the individual retains voting rights. Wen a
court determines that the person is inconpetent for the purpose of
rationally exercising the right to vote, the court shall notify the
appropriate county auditor.

(6) A professional guardian shall not serve as both a guardian or
l[imted guardian and an attorney or gquardian ad litem for the sane
i ncapacitated person, except that a professional guardian may serve as
both a qguardian or limted qguardian and an attorney or guardian ad
litem for the sanme incapacitated person only in extraordinary
circunstances and only for as long as the extraordinary circunstances
exist, including but not limted to situations in which there is no
person who is qualified and wlling to serve as guardian or limted
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quar di an. In such circunstances, the quardian ad litem nust show t hat
due diligence has been used to |locate a suitable guardian or limted

quar di an.

Sec. 2. RCW11.88.090 and 2000 ¢ 124 s 1 are each anended to read
as follows:

(1) Nothing contained in RCW11.88.080 through 11.88.120, 11.92.010
through 11.92. 040, 11.92. 060 through 11.92.120, 11.92. 170, and
11.92.180 shall affect or inpair the power of any court to appoint a
guardian ad litemto defend the interests of any incapacitated person
interested in any suit or matter pending therein, or to comence and
prosecute any suit in his or her behalf.

(2) Prior to the appointnment of a guardian or a |limted guardi an,
whenever it appears that the incapacitated person or incapacitated
person's estate could benefit from nediati on and such nedi ati on woul d
likely result in overall reduced costs to the estate, upon the notion
of the alleged incapacitated person or the guardian ad litem or
subsequent to such appointnent, whenever it appears that the
i ncapaci tated person or incapacitated person's estate could benefit
from nediation and such nediation would likely result in overal
reduced costs to the estate, upon the notion of any interested person,
the court may:

(a) Require any party or other person subject to the jurisdiction
of the court to participate in nediation,

(b) Establish the ternms of the nediation; and

(c) Allocate the <cost of the nediation pursuant to RCW
((11-96-140)) 11.96A. 150.

(3) Upon receipt of a petition for appointnment of guardian or
limted guardi an, except as provided herein, the court shall appoint a
guardian ad litem to represent the best interests of the alleged
i ncapaci tated person, who shall be a person found or known by the court
t o:

(a) Be free of influence from anyone interested in the result of
the proceedi ng; ((and))

(b) Have the requisite know edge, training, or expertise to perform
the duties required by this section; and

(c) Not be a professional quardian seeking appointnent as a
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guardian or limted guardian unless the person has conplied with the
et hi cal advisory opinions issued by the certified professional guardi an
board wth respect to petitions for self-appointnent.

The guardian ad litemshall within five days of receipt of notice
of appointnent file with the court and serve, either personally or by
certified mail wth return receipt, each party wth a statenent
including: His or her training relating to the duties as a guardi an ad
litem his or her crimnal history as defined in RCW9.94A. 030 for the
period covering ten years prior to the appointnment; his or her hourly
rate, if conpensated; whether the guardian ad |item has had any contact
with a party to the proceeding prior to his or her appointnent; and
whet her he or she has an apparent conflict of interest. Wthin three
days of the later of the actual service or filing of the guardian ad
litems statenent, any party may set a hearing and file and serve a
nmotion for an order to show cause why the guardian ad |item shoul d not
be renoved for one of the followng three reasons: (1) Lack of
expertise necessary for the proceeding; (ii) an hourly rate higher than
what is reasonable for the particular proceeding; or (iii) a conflict
of interest. Notice of the hearing shall be provided to the guardi an

ad litem and all parties. If, after a hearing, the court enters an
order replacing the guardian ad litem findings shall be included,
expressly stating the reasons for the renoval. If the guardian ad

litemis not renoved, the court has the authority to assess to the
nmoving party, attorneys' fees and costs related to the notion. The
court shall assess attorneys' fees and costs for frivolous notions.

No guardian ad litem need be appoi nted when a parent is petitioning
for a guardian or a |limted guardian to be appointed for his or her
m nor child and the mnority of the child, as defined by RCW11.92.010,
is the sole basis of the petition. The order appointing the guardi an
ad litem shall recite the duties set forth in subsection (5) of this
section. The appointnment of a guardian ad litem shall have no effect
on the | egal conpetency of the alleged incapacitated person and shal
not overcone the presunption of conpetency or full Ilegal and civi
rights of the alleged incapacitated person.

(4)(a) The superior court of each county shall develop and nmaintain
a registry of persons who are willing and qualified to serve as
guardians ad litemin guardianship matters. The court shall choose as
guardian ad litem a person whose nane appears on the registry in a
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system of consistent rotation, except in extraordinary circunstances
such as the need for particular expertise. The court shall devel op
procedures for periodic review of the persons on the registry and for
probation, suspension, or renoval of persons on the registry for
failure to performproperly their duties as guardian ad litem 1In the
event the court does not select the person next on the list, it shal

include in the order of appointnment a witten reason for its decision.

(b) To be eligible for the registry a person shall:

(i) Present a witten statenment outlining his or her background and
qualifications. The background statenent shall include, but is not
l[imted to, the follow ng information:

(A) Level of formal education;

(B) Training related to the guardian ad litenl s duties;

(© Nunmber of years' experience as a guardian ad |litem

(D) Nunber of appointnents as a guardian ad litemand the county or
counties of appointnent;

(E) Crimnal history, as defined in RCW9.94A 030; and

(F) Evidence of the person's know edge, training, and experience in
each of the follow ng: Needs of inpaired elderly people, physica
disabilities, nental illness, developnental disabilities, and other
areas relevant to the needs of incapacitated persons, |egal procedure,
and the requirenents of chapters 11.88 and 11.92 RCW

The witten statenent of qualifications shall include the names of
any counties in which the person was renoved froma guardian ad |item
registry pursuant to a grievance action, and the nane of the court and
t he cause nunber of any case in which the court has renpved the person
for cause; and

(i1) Conplete the training as described in (e) of this subsection.
The training is not applicable to guardians ad |item appoi nted pursuant
to special proceeding Rule 98.16W

(c) Superior court shall renmove any person from the guardian ad
litemregistry who m srepresents his or her qualifications pursuant to
a grievance procedure established by the court.

(d) The background and qualification information shall be updated
annual | y.

(e) The departnent of social and health services shall convene an
advisory group to develop a nodel guardian ad litem training program
and shall wupdate the program biennially. The advisory group shal
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consi st of representatives from consuner, advocacy, and professiona
groups know edgeable in developnental disabilities, neurol ogical
i npai rment, physical disabilities, nmental illness, donestic violence,
agi ng, | egal , court adm nistration, the Washington state bar
associ ation, and other interested parties.

(f) The superior court shall require utilization of the nodel
program devel oped by the advisory group as described in (e) of this
subsection, to assure that candidates applying for registration as a
qualified guardian ad I|item shall have satisfactorily conpleted
training to attain these essential mninum qualifications to act as
guardian ad litem

(5) The guardian ad |item appoi nted pursuant to this section shal
have the foll ow ng duti es:

(a) To neet and consult with the alleged incapacitated person as
soon as practicable follow ng appointnent and explain, in |anguage
whi ch such person can reasonably be expected to wunderstand, the
substance of the petition, the nature of the resultant proceedings, the
person's right to contest the petition, the identification of the
proposed guardian or limted guardian, the right to a jury trial on the
issue of his or her alleged incapacity, the right to i ndependent |egal
counsel as provided by RCW 11.88.045, and the right to be present in
court at the hearing on the petition;

(b) To obtain a witten report according to RCW11. 88. 045; and such
other witten or oral reports fromother qualified professionals as are
necessary to permt the guardian ad litem to conplete the report
required by this section;

(c) To neet with the person whose appoi ntnent is sought as guardi an
or limted guardi an and ascertai n:

(i) The proposed guardian's know edge of the duties, requirenents,
and limtations of a guardian; and

(i1) The steps the proposed guardian intends to take or has taken
to identify and neet the needs of the alleged incapacitated person;

(d) To consult as necessary to conplete the investigation and
report required by this section with those known rel atives, friends, or
ot her persons the guardian ad |litem determ nes have had a significant,
continuing interest in the welfare of the alleged incapacitated person

(e) To investigate alternate arrangenents made, or which m ght be
created, by or on behalf of the alleged incapacitated person, such as
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revocabl e or irrevocable trusts, durable powers of attorney, or bl ocked
accounts; whether good cause exists for any such arrangenents to be
di scontinued; and why such arrangenents should not be continued or
created in lieu of a guardi anshi p;

(f) To provide the court with a witten report which shall include
the fol |l ow ng:

(i) A description of the nature, cause, and degree of incapacity,
and the basis upon which this judgnent was nade;

(1i) A description of the needs of the incapacitated person for
care and treatnent, the probable residential requirements of the
al | eged incapacitated person and the basis upon which these findings
wer e made;

(ti1) An evaluation of the appropriateness of the guardian or
limted guardi an whose appointnment is sought and a description of the
steps the proposed guardian has taken or intends to take to identify
and neet current and energi ng needs of the incapacitated person;

(1v) A description of any alternative arrangenents previously nmade
by the all eged incapacitated person or which could be nade, and whet her
and to what extent such alternatives should be used in lieu of a
guar di anshi p, and if the guardian ad Ilitem 1is reconmendi ng
di scontinuation of any such arrangenents, specific findings as to why
such arrangenents are contrary to the best interest of the alleged
I ncapaci tated person;

(v) A description of the abilities of the alleged incapacitated
person and a recommendation as to whether a guardian or limted
guardi an shoul d be appointed. |If appointnent of a limted guardian is
recomended, the guardian ad litem shall reconmend the specific areas
of authority the Iimted guardian should have and the Iimtations and
disabilities to be placed on the incapacitated person,;

(vi) An evaluation of the person's nental ability to rationally
exercise the right to vote and the basis upon which the evaluation is
made;

(vii) Any expression of approval or disapproval nade by the alleged
i ncapaci tated person concerning the proposed guardian or Ilimted
guardi an or guardi anship or |imted guardi anshi p;

(viii) ldentification of persons with significant interest in the
wel fare of the alleged incapacitated person who should be advised of
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their right to request special notice of proceedings pursuant to RCW
11. 92. 150; and

(1 x) Unless independent counsel has appeared for the alleged
i ncapacitated person, an explanation of how the alleged incapacitated
person responded to the advice of the right to jury trial, to
i ndependent counsel and to be present at the hearing on the petition.

Wthin forty-five days after notice of comencenent of the
guar di anshi p proceedi ng has been served upon the guardian ad litem and
at least fifteen days before the hearing on the petition, unless an
extension or reduction of tinme has been granted by the court for good
cause, the guardian ad litemshall file its report and send a copy to
the alleged incapacitated person and his or her counsel, spouse, al
children not residing with a notified person, those persons descri bed
in (f)(viii) of this subsection, and persons who have filed a request
for special notice pursuant to RCW 11.92.150. If the guardian ad litem
needs additional tinme to finalize his or her report, then the guardi an
ad litemshall petition the court for a postponenent of the hearing or,
with the consent of all other parties, an extension or reduction of
time for filing the report. |If the hearing does not occur within sixty
days of filing the petition, then upon the two-nonth anniversary of
filing the petition and on or before the same day of each follow ng
month until the hearing, the guardian ad litem shall file interim
reports summarizing his or her activities on the proceedi ng during that
time period as well as fees and costs incurred,;

(g) To advise the court of the need for appointnment of counsel for
the alleged incapacitated person within five court days after the
meeting described in (a) of this subsection unless (i) counsel has
appear ed, (iit) the alleged incapacitated person affirmatively
communicated a wsh not to be represented by counsel after being
advised of the right to representation and of the conditions under
whi ch court-provided counsel nmay be available, or (iii) the alleged
i ncapacitated person was unable to comunicate at all on the subject,
and the guardian ad litemis satisfied that the alleged incapacitated
person does not affirmatively desire to be represented by counsel.

(6) If the petition is brought by an interested person or entity
requesting the appoi ntnent of sone other qualified person or entity and
a prospective guardian or limted guardi an cannot be found, the court
shall order the guardian ad litemto investigate the availability of a

p. 9 SSB 5018
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possi bl e guardian or limted guardian and to include the findings in a
report to the court pursuant to subsection (5)(f) of this section. In
no case shall the court order the guardian ad litemto also serve as a
prof essi onal guardian for the sane client.

(7) The parties to the proceeding may file responses to the
guardian ad litemreport with the court and deliver such responses to
the other parties and the guardian ad litem at any tine up to the
second day prior to the hearing. |If a guardian ad litemfails to file
his or her report in a tinmely manner, the hearing shall be continued to
give the court and the parties at |east fifteen days before the hearing
to reviewthe report. At any tinme during the proceedi ng upon notion of
any party or on the court's own notion, the court may renove the
guardian ad litemfor failure to performhis or her duties as specified
in this chapter, provided that the guardian ad litem shall have five
days' notice of any notion to renove before the court enters such
order. In addition, the court in its discretion may reduce a guardi an
ad litems fee for failure to carry out his or her duties.

(8) The court appointed guardian ad |litem shall have the authority,
in the event that the alleged incapacitated person is in need of
energency life-saving nedical services, and is unable to consent to
such nedical services due to incapacity pending the hearing on the
petition to give consent for such energency life-saving nedical
services on behalf of the alleged incapacitated person.

(9) The court-appointed guardian ad litem shall have the authority
to nove for tenporary relief under chapter 7.40 RCW to protect the
al l eged incapacitated person from abuse, neglect, abandonnent, or
exploitation, as those terns are defined in RCW 74.34.020, or to
address any ot her energency needs of the alleged incapacitated person.
Any alternative arrangenent executed before filing the petition for
guardi anship shall remain effective unless the court grants the relief
requested under chapter 7.40 RCW or unless, followng notice and a
hearing at which all parties directly affected by the arrangenent are
present, the court finds that the alternative arrangenent should not
remai n effective.

(10) The guardian ad litem shall receive a fee determ ned by the
court.

(a) If a full or limted gquardianship is established, or no
guardianship is established but a less restrictive alternative

SSB 5018 p. 10
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arrangenent is approved by the court and the alleged incapacitated
person is determ ned by the court to be incapacitated, the fee shall be
charged to the all eged incapacitated person unless the court finds that
such paynment would result in substantial hardship upon such person, in
whi ch case the county shall be responsible for such costs((—PROVDED-
Faat) )

(b) If there is no finding of incapacity by the court, the court
may charge such fee to the petitioner, the alleged incapacitated
person, or any person who has appeared in the action; or may allocate
the fee, as it deens just. |If the petition is found to be frivolous or
not brought in good faith, the guardian ad litemfee shall be charged
to the petitioner. The court shall not be required to provide for the
paynment of a fee to any sal aried enpl oyee of a public agency.

(11) Upon the presentation of the guardian ad litemreport and the
entry of an order either dismssing the petition for appointnent of
guardian or limted guardian or appointing a guardian or limted
guardi an, the guardian ad litem shall be dism ssed and shall have no
further duties or obligations unless otherwi se ordered by the court.
|f the court orders the guardian ad litemto performfurther duties or
obligations, they shall not be performed at county expense.

(12) The guardian ad litem shall appear in person at all hearings
on the petition unless all parties provide a witten waiver of the
requi renent to appear.

(13) At any hearing the court may consider whether any person who
makes decisions regarding the alleged incapacitated person or estate
has breached a statutory or fiduciary duty.

~-- END ---
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